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Introduction
Following the statement of the Prime Minister on 7 September 2015 that the UK had conducted the targeted killing of two British citizens in Syria by a Reaper drone, the All Party Parliamentary Group (APPG) on Drones held a briefing meeting to consider the emerging UK policy on the use of armed drones and targeted killing.
The following is a summary of the points made by each speaker and the questions that were raised from attendees. 
Speakers
Sir Keir Starmer KCB QC MP
Legality 
The context of this debate is the statement given by David Cameron that a secret drone strike took place in Syria on 21 August 2015, killing two British nationals. This signals a radical departure from the traditional approach taken in this country relating to the process by which we take military action abroad against people we determine to be a threat. The government is not denying that this is a point of departure. This is not an isolated event. Consideration has been given to using force again in this manner.
The drone strike raises serious questions about legality and accountability. The Prime Minister obtained permission of the Attorney General. The strike was deemed both necessary and proportionate, and the Prime Minister referenced article 51 of the UN Charter[footnoteRef:1] a number of times but failed to spell out the specific legal rationale.  [1:  Article 51 UN Charter provides: nothing in the present Charter shall impair the inherent right of individual or collective self-defence if an armed attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain international peace and security. Measures taken by Members in the exercise of this right of self-defence shall be immediately reported to the Security Council and shall not in any way affect the authority and responsibility of the Security Council under the present Charter to take at any time such action as it deems necessary in order to maintain or restore international peace and security. ] 

The Justice Select Committee heard evidence from the Attorney General on 15 September 2015.[footnoteRef:2] However, the Attorney General refused to elaborate on the details. He refused to give even the gist of his advice, other than making a vague reference to the UN Charter. The Attorney also hinted at a rethink of the meaning of ‘imminence’ in self-defence. This is not good enough. We need to know the legal basis. The legal basis can be set out without compromising military actions or personnel. We do not need to have the full legal advice; elaborating the legal route to action is sufficient. If the legal rationale is in fact article 51 of the UN Charter, the UK government is adopting a much broader concept of self-defence that it has done previously.  [2:  http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/justice-committee/the-work-of-the-attorney-general/oral/21698.html. ] 

Accountability 
Another crucial issue is accountability. The public must know what is happening so that any action can be considered against, inter alia, the legal basis. A statement to the House of Commons by the Prime Minister, which states that he is satisfied with the legal basis provided by the Attorney General, is not a sufficient level of accountability. It is perfectly understandable that intelligence cannot be simply read out, but this should not rule out independent oversight by a body that is granted access to all relevant materials. 
A criminal suspect or a lawful target?
How should a suspect in these circumstances be treated? In the first instance, they should be treated as a criminal suspect, with every effort being made to bring them to justice before a court. If this proves to be impossible, one can re-characterise the individual as a target. However, this re-characterisation comes with very serious implications for that individual. In effect, it is a move from being held accountable by means of the criminal justice system, to becoming a military target and ultimately killed. 
Questions remain
This whole process raises serious questions. What factors allow for a person to move from a criminal suspect to a military target? What do necessity and proportionality mean in the context of a targeted drone strike? What do we mean by imminence? Is it hours, weeks or maybe even months? What is the policy of the government to minimise civilian casualties, and can that policy be placed in the public domain? Will the Attorney General give advice on every instance of targeted killing, or has he provided a broad sign off on any such action? 
If the above questions are answered, it will provide us with a policy indication regarding how often targeted killings will happen in the future. There is no reason why such a policy cannot be formulated. 
Professor Dapo Akande
Critical examination of the legal basis of armed drone strikes is vital, so of course access to the underlying rationale is necessary. A key issue for international law is precedent building: we should be mindful of the actions of other governments, not just our own. 
The applicable legal framework
There is no need for a new legal framework to be developed in relation to armed drone strikes. There are three frameworks within international law that apply cumulatively to targeted drone strikes. Any drone strike must be lawful under all three frameworks:
1. The law on the use of force (the jus ad bellum) determines the question of whether the use of force against another territory is lawful. This is based on the UN Charter and only answers the question whether a state is permitted to use force in the territory of another state. This has no bearing on the question of who may be targeted; and 
2. [bookmark: _GoBack]International humanitarian law (IHL), embodied in the Geneva Conventions, provides the framework for identifying who is a lawful target; and finally 
3. Human rights law contains the obligation to investigate the aftermath of a drone strike. Human rights law is traditionally applicable only in peace time. However, there is extensive and virtually unanimous international case law which holds that human rights law can apply to the use of armed force by a state outside of its territory. 
Self-defence
International law does permit a state to take military action in self-defence before an armed attack happens, provided that armed attack is imminent. However, it is extremely rare for a state to act in a purely anticipatory sense. In relation to the August drone strike, the UK has gone beyond even the US drone programme, which it claims is lawful in response to 9/11, as the Prime Minister did not tie the UK’s use of force against Reyaad Khan to any attacks against the UK. In this sense the action was purely anticipatory. The problem is that it is not possible to verify the severity of the threats to the UK. 
Further, for a threat to the UK to give rise to a right of self-defence, the threat must be classified as an ‘armed attack’ rather than a mere criminal act. Not all criminal acts which pose a threat to life qualify as an armed attack for the purposes of self-defence. The government must be clear that it adhered to this standard when conducting the targeted killing of Reyaad Khan. 
Finally, the Prime Minister’s statement was not clear whether the drone strike was in response to an anticipated attack in the future that was being planned in Syria, or in response to failed attacks allegedly attempted over the summer. On the today programme Defence Secretary Michael Fallon refused to confirm that the strike was in relation to future attacks, rather than as punishment for previous failed attacks.
The applicable law
The interaction between IHL and human rights law is critical. If the drone strike is based on the individual self-defence of the UK and is unconnected to any ongoing war against ISIS, it must be questioned whether IHL was applicable. The applicable law is crucial as it determines who can be targeted. If IHL does not apply, then does human rights law apply? Such an application of human rights law would be extraterritorial, and the extraterritorial application of human rights law, particular in times of armed conflict, has been disputed by many states, including the UK. However, if human rights law does not apply extraterritorially, and IHL does not apply because there was no armed conflict, then there may be a legal black hole. 
Professor Phillipe Sands QC
Taking a step back and considering the issue in the round, it must be asked: where are we going and what are we becoming? One hopes that the Prime Minister’s claim of sufficient intelligence can be believed, though in light of the Iraq experience, it is understandable to treat the Prime Minister’s claim with some degree of scepticism. It is regrettable that the Chilcot report is not yet available, which may provide guidance as to the interface between intelligence, legal advice, and the decision making process which results in the use of force. 
Self-defence
The disconnect between the Prime Minister’s statement to the House of Commons and the UK letter to the UN Security Council, as required by article 51 of the UN Charter, is significant.  In his statement to Parliament, the Prime Minister relied on one legal justification: self-defence of the UK. However, in writing to the Security Council, the collective self-defence of Iraq was given as an additional legal basis. It therefore appears as though the government is unsure of the soundness of their claim of individual self-defence, and thus invoked the collective self-defence of Iraq to cover their backs.
This disconnect raises questions as to the legal advice that was provided to the government. The question must be asked whether the individual tasked with providing the legal advice is up to the task. The Attorney General has no experience on matters of international law, though we do not know whether he sought advice from other bodies. The role, if any, of the Foreign Office’s legal advisers has not been mentioned. It therefore appears that the decision was made ‘on the hoof’, and not as a carefully considered policy decision. The nature of the public delivery, the timing of the announcement to coincide with the statement on the Syria refugee crisis, combined with a background desire of some ministers to expand the use of force into Syria, smells rather like 2002 and 2003. These issues suggest that other factors may have been at play in taking the decision to use force, which in turn raises extremely serious questions.
A policy departure
For the first time, the UK has afforded itself the right to kill its own citizens. The US has only intentionally targeted one of its own citizens so far. This apparent departure is significant because it represents a shift from a criminal justice framework to a military framework. 
When Parliament decided not to treat IRA fighters as ‘warriors’, there was significant cross party support. That decision was a policy decision. Central among the contributing factors was the concern of legitimisation. The government has now legitimised ISIS by treating them as soldiers with all the legal implications that follow from this characterisation. It is likely that the government will take a step back as it realises that it is playing into the hands of those who, in 2001, wanted to be treated as soldiers as opposed to criminals/terrorists. 
Gaps in the legal advice
An important case is McCann v UK, which concerned IRA suspects who were killed by British forces in Gibraltar. The European Court of Human Rights held that ‘due to the failure of the authorities to make sufficient allowances for the possibility that their intelligence assessments might, in some respects at least, be erroneous, and to the automatic recourse to lethal force when the soldiers opened fire, the Court is not persuaded that the killing of the three terrorists constituted the use of force which was no more than absolutely necessary in defence of persons from unlawful violence.’ It is unclear whether the Attorney General considered these criteria. This lack of clarity poses some of the most serious questions imaginable about the legitimacy of the action. 
Questions & Answers
Question: it appears that there is a list of names that has been determined by the National Security Council, who is waiting for sufficient intelligence so that force can be used to kill those on that list. This is not a ticking bomb scenario and creeps towards adopting a ‘kill list’ policy. In this situation, how does one determine imminence? And is there a judicial mechanism that can be used for post-strike accountability, given the Intelligence and Security Committee’s (ISC) poor reputation on these matters?
Keir Starmer: it is precisely for this reason why we must know what the working definition of imminence the government is using. The approach at present suggests that once the intelligence is available that the individual in question planned attacks in the past, this is sufficient to determine that individual to pose a continuing imminent threat. This would be a very broad definition of imminence. In terms of a review mechanism, someone with the necessary skills that is outside the governmental framework is necessary. 
Phillipe Sands: the best definition of imminence is that found in the Caroline case back in 1837: the necessity of self-defence is ‘instant, overwhelming, and leaving no choice of means, and no moment of deliberation’. Without the specific facts which led to the drone strike, it is impossible to know whether this definition of imminence was satisfied. However, the evidence in the public domain suggest the strike was against two low ranking individuals who did not appear to be about to attack the UK. 
Dapo Akande: we should recall that imminence is merely part of necessity. Any military action taken in self-defence must be necessary to prevent an attack that we know or suspect is about to happen. The intention of the individual in question and their past activity are factors to be considered, but that cannot be the basis of an attack. The individuals must be planning and directing future attacks.
Question: the Prime Minister’s framing of the fight against ISIS as a ‘generational struggle’ raises the issue of a long-term precedent being set. The Prime Minister appeared to emphasise that the strike was conducted in a zone of anarchy, and therefore there was no alternative to the use of force. Does this mean that there is a special set out laws that apply when we are concerned with anarchic states, and what precedent would that set?
Keir Starmer: in ordinary circumstances the individual that poses a threat would be tried in the country they are located in, or would be extradited to the UK with the help of the host government. Those options were not possible here. However, it does not follow from these facts that the imminence standard is satisfied more readily. 
Phillipe Sands: this issue arose in Afghanistan. The Taliban government was initially asked to cooperate but declined. This created a space of legitimacy for the US to put forward a self-defence argument. Theoretically, the UK government could have made this argument here. But that theoretical possibility is not enough.
Question: the head of the UK Armed Forces stated that it is no longer simple to distinguish between times of war and times of peace, and international law is currently constraining the UK Armed Forces’ ability to use force. Is this correct?
Keir Starmer: law is not a fixed concept. However, we cannot move to a law free zone. Simply to say that a situation is difficult does not get us very far.
Dapo Akande: I agree that the line between war and peace is becoming increasingly difficult to determine, and this is precisely the problem. International law has a different standard for war time and peace time in relation to when it is permissible to target and kill an individual. War is intended to be a relaxed standard as to when an individual may be targeted. However, it is becoming the new normal. Regardless, the law has always the restrained the activities of the UK Armed Forces. That is precisely its function. 
Phillipe Sands: this issue is not new. George Bush attempted to deny the applicability of the Geneva Conventions to members of Al-Qaeda, but ultimately this was unsuccessful.  
Question: could the panel flesh out article 2 of the European Convention on Human Rights?
Keir Starmer: there is not unanimity on the applicable law. Something may be lost if we are drawn purely into the legality. What matters is that the public have a right to know that there is scrutiny, whether or not the law requires it. The public is entitled to be informed when there is a significant departure in policy. 
Chair: the response of a minister to any question on this issue will be: ‘we don’t comment on security issues’. Civil cases brought by the families of those affected are almost inevitable. Should there not be a legal procedure to facilitate that? And a further safeguard to ensure that when a minister takes a decision to use force, they do not feel that they are shielded from oversight or accountability?
Phillipe Sands: the big issue is the policy change that has taken place. Namely, the right that the UK has accorded itself to kill its own citizens. Making this legal often sends things into the long grass.
Dapo Akande: human rights law applies flexibly, and does not ask the same thing in all circumstances. If we insist on a high mark then the government will not apply it as they will claim that it is unrealistic.
Question: I interpreted the Defence Secretary’s statement that imminence is defined in this type of case as the last opportunity to kill someone before an attack comes to fruition. What is the panel’s reading of this?
Keir Starmer: it depends on the timing. An answer in the abstract is not possible.
Phillipe Sands: this does not fulfil the classical imminence test.
Dapo Akande: it must be shown that something is about to happen. The military action must be related to a specific threat. This ‘last window’ approach may be acceptable provided that it is linked to a specific threat.
Question: what is the source in domestic law that gives the executive the right to kill its citizens? 
Dapo Akande: the fact that the individual is a UK national makes it easier to apply human rights law.
Chair: the royal prerogative is shrinking to the point where parliamentary approval is always required to go to war, so the Prime Minister would have to be very brave to rely on that alone.
Question: the individuals killed by the UK would have been legitimate targets for the US led coalition, so can you understand why the public may not see this as controversial?
Phillipe Sands: it is for parliament and the media to engage with these issues and unpick them, and to explain why these seemingly formalistic issues do matter.
Chair: public opinion is vital, and changes with disclosure of the facts.
Question: I was interested to see that unwillingness and inability on the part of the host state is read as automatically allowing for the use of force. Is that settled?
Dapo Akande: it is controversial but is becoming normalised. 
